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ment concludes the case. Albright v. Oyster, 140 TJ. S. 193, should also be 
noted as in point. A suit to enforce a parol trust was submitted on the 
pleadings and proof, and a decree was entered dismissing the bill "without 
prejudice to any parties to enforce" the trust as created by a certain deed 
and without prejudice to any rights created by a will. It was held that 
this was a final determination on the merits against the existence of the 
parol trust, and that the decree could be pleaded in bar in a subsequent 
suit by the same complainants to enforce the same parol trust. 

Coming to a direct comparison of the two cases, we confess that, upon 
the merits, Rison v. Newberry seems to us to be disapproved by the prin- 
cipal case. Its substantive propositions of law are neither overruled nor 
discussed, but the equities established in the first case seem to be swept 
away in the second. In this, as in everything else, much depends upon the 
point of view. In the first case, specific performance was refused Newberry 
because of his inequitable conduct. It was in terms condemned as that of 
a stubborn man — "not capable, willing, eager or desirous" of doing equity. 
In the second case, a judgment for the equivalent of the purchase money 
paid him is reversed because the plaintiffs have not brought themselves 
within the rule requiring them to aver and prove performance of all the 
covenants binding upon them. Thus relief is refused to each side in turn 
because it has not borne the burden placed upon it by law, and the contro- 
versy of fourteen years' duration terminates in a technical dead-fall, 
although as Newberry has his land and a substantial portion of his pur- 
chase money, he is in point of fact the winner. 

In conclusion — surely the court would not have entertained another bill 
by Newberry for specific performance, and to that extent Rison v. 'Newberry 
is not as if it had never been brought; but we must take the court in that 
case to have meant what it said and no more — that the parties could sue 
at law for the establishment of their several rights, and, as in other cases, 
present upon appeal the results of that litigation for final review. 



Sanger v. Chesapeake & Ohio Railway Co.* 

Supreme Court of Appeals: At Richmond. 

November 19, 1903. 

Absent, Buchanan, J. 

Appeal and Ebbob — Amount in controversy — Case at bur. On a writ of 
error to a judgment sustaining a demurrer to a declaration in an 
action sounding in damages, the amount in controversy in this court 
is the amount of the claim asserted in the declaration. In the case at 
bar, the plaintiff sued for $455, the aggregate value of three horses 
killed, and for $45 "for being deprived of the use of the horses," and 
laid his aggregate damages at $500. This court has jurisdiction of a 
writ of error to a judgment sustaining a demurrer to the declaration. 

* Reported by M. P. Burks, State Reporter. 
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2. Railboajjs — Fencing track — Police regulation. Statutes requiring rail- 

road companies to fence their tracks are police regulations, and are 
constitutional. 

3. Railboads — Failure to fence — Injury to stock — Who may sue. Under 

the provisions of sections 1258 and 1259 of the Code, as amended (Acts 
1897-8, pp. 313, 279), a railroad company is liable to the owner of 
stock killed or injured on its track by one of its trains although lie 
owned no land either at the point where the stock was killed or in- 
jured, or at the point where the stock came upon the track, though 
the only negligence alleged was the failure of the company to fence 
its track as required by said sections. It is likewise liable if the stock 
strayed upon the track from the public highway, as it is the duty of 
the company to fence its track although it runs alongside of the high- 
way, unless the erection of the fence would destroy the use of the 
highway as such. 

4. Railroads— Failure to fence- — Compensation for fence — Right of third 

persons to sue. The proviso in section 1259 of the Code, that the 
duty of a railroad company to fence its track shall not "apply to a 
company which has compensated the owner for making and keeping 
in repair the necessary fencing" is restricted to suits by such owner 
against the company and does not apply to suits by other persons. 

Error to a judgment of the Circuit Court of Augusta county 
rendered January 8, 1903, in an action of trespass on the case, 
wherein the plaintiff in error was the plaintiff, and the defendant 
in error was the defendant. Reversed 

The opinion states the case. 

S. D. Timberlake and J. M. Perry, for the plaintiff in error. 

Ro. L. Pai-rish & Son, for the defendant in error. 

Cardwell, J., delivered the opinion of the court. 

This action was brought by Samuel L. Sanger to recover of the 
Chesapeake & Ohio Eailway Company damages to the amount of 
$500 alleged to have been sustained by the plaintiff by reason of the 
killing of three of his horses by a train of the defendant. 

The declaration contains two counts, averring that the values of 
the animals killed are as follows : One black horse, $130; one brown 
mare, $175; one gray mare, $150; total, $445; and at the close of 
each count there is further averment to the effect that the plaintiff 
is also entitled to the sum of $45 for being deprived of the use of 
the horses, and the total damages claimed are $500; the negligence 
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alleged being the failure of the defendant to erect and maintain a 
fence at the point where the horse were killed. 

The defendant demurred to the declaration upon two grounds : 
(1) That the declaration does not aver that the plaintiff was the 
owner or occupant of the land at the place at which the horses 
entered upon the defendant's railroad, and that the provisions of 
section 1258 of the Code of 1887, and the acts amendatory thereof, 
were solely and exclusively for the benefit and protection of adjoin- 
ing landowners; (2) that the defendant was under no obligation to 
fence its track at any point where the same adjoined a public 
highway. 

The demurrer was sustained, and to this judgment of the circuit 
court the case is before us upon a writ of error awarded by one of 
the judges of the court. 

It is insisted by counsel for defendant in error that this court has 
no jurisdiction, as the measure of plaintiff in error's damages is 
$455, with interest thereon from the date of the killing of the 
horses, May 20, 1902, and therefore less than $500, since the sum 
of $45, which the declaration avers he ought to have for loss of the 
use of the horses, cannot be recovered. 

As observed, the total damages claimed by the plaintiff is $500, 
the amount necessary to confer upon this court jurisdiction. 

In Hawkins v. Qresham, 85 Va. 34, 6 S. E. 472, it is held that 
the matter in controversy is that for which suit is brought or for 
which the judgment is rendered, and not that which may or may 
not come in question. And in Cox v. Carr, 79 Va. 28, the rule stated 
as controlling the determination of the question of jurisdiction 
where the claim sued on is a money demand is : "If the claim be 
merely colorable in order to give the court jurisdiction, and that 
was made to appear, jurisdiction would be declined, for jurisdiction 
can no more be conferred than it can be taken away by improper 
devices of parties. Hansbrough v. Stinnett, 22 Gratt. 593." 

It follows, therefore, that when the claim asserted is of amount 
sufficient to confer jurisdiction upon this court, and it is not made 
to appear that the claim is merely colorable, we are not warranted 
in saying, as a matter of law, that the $45 claimed for the loss of 
the use of the horses killed, and as a part of the total demand made 
of $500 as damages, is not recoverable; the presumption being that 
the claim is made in good faith, and the right to its recovery is to 
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be determined from the facts proven. As well said by counsel for 
plaintiff in error, if the object in claiming the $45 for loss of the 
use of the horses killed was merely to increase the amount of the 
damages sued for to the minimum amount necessary to confer juris- 
diction upon this court, the estimated value of the horses could 
easily have been increased to that amount. 

The question presented on the demurrer is whether or not a rail- 
road company is liable to the owner of stock killed or injured on its 
track by one of its trains, who owns no land either at the point 
where the stock is killed or injured, or at the point where it comes 
upon the company's track, or the right of way on which the same is 
constructed, when the only negligence alleged by the plaintiff is the 
failure of the railroad company to fence its roadbed as required by 
the provisions of section 1258 of the Code of 1887, as amended by 
the act of February 9, 1898 (Acts 1897-98, p. 313, c. 283), qualified 
by section 1259 of the Code of 1887, as amended by the act of Feb- 
ruary 8, 1898 (Acts 1897-98, p. 279, c. 250), and the decision of this 
question turns upon the construction to be given those statutes. 

Section 1258, as amended, is as follows : 

"Sec. 1258. To Enclose Koadbeds with Fences; Cattle Guards. Every 
such company shall cause to be erected along its line and on both sides of 
its roadbed lawful fences as denned in section two thousand and thirty- 
eight, which may be made of timber or wire, or both, and shall keep the 
same in proper repair, and with which the owners of adjoining lands may 
connect their fences at such places as they may deem proper. In erecting 
these fences the company shall, at the termini of those portions of its road- 
bed which it is required to fence, and on each side of all public and private 
crossings, construct across its roadbed and keep in good repair sufficient cat- 
tle guards with which its fences shall be connected. Such cattle guards 
at private crossings may, with the consent of the owners of said crossings, 
be dispensed with, the company in lieu of cattle guards erecting and keep- 
ing in good order sufficient gates. But no court of this commonwealth 
shall have jurisdiction by writ of manadamus or otherwise to compel the 
erection of such fences, or building such cattle guards." 

Section 1259, as amended, is as follows: 

"Sec. 1259. . . . The preceding section so far as it relates to fencing 
shall not apply to any part of a railroad located within the corporate limits 
of a city or town, or between the terminals of the switches, either way, from 
the company's depots, nor to any part of a railroad at a place where there 
is a cut or embankment with sides sufficiently steep to prevent the passage 
of stock at such place; nor shall it apply to a company which has compen- 
sated the owner for making and keeping in repair the necessary fencing, 
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but the burden of proving such compensation shall be upon the company, 
and no report of any commissioners shall be received as proof thereof, 
unless it shall plainly appear on the face of the report, or from other evi- 
dence in connection therewith, that an estimate was made by such commission- 
ers for the fencing, and the expense of the same entered into and constituted 
a part of the damages reported and actually paid." 

In section 1258, as originally enacted, and as adopted into the 
Code of 1887, c. 52, after the words "Every such company shall 
cause to be erected along its line and on both sides of its roadbed," 
the words "through all enclosed lands or lots," followed. There- 
fore the material change made by the amendment above set out is 
the omission of the words "through all enclosed lands or lots." 

The only change made in section 1259 by the amendment thereof 
supra is in the insertion of the words italicized, viz., "or between 
the terminals of the switches," in lieu of "nor within an incorpor- 
ated town for the distance of one-quarter of a mile" either way from 
the company's depots, and this amendment is not material in the 
consideration of this case; nor does the amendment to section 1258 
of February 15, 1900 (Acts 1899-1900, p. 393, c. 373), affect the 
issue. 

The decision of the United States Circuit Court of Appeals at 
Richmond, Va., in Newsom's Adm'r v. N. & W. R. Co., 81 Fed. 133, 
2 Va. Law Reg. 882, is greatly relied on by defendant in error 
in support of the contention that the benefit and protection con- 
ferred by section 1258 of the Code of 1887 is limited exclusively 
to such stock owners as are also the owners or occupants of lands 
adjoining a railroad's right of way; but the argument here, and 
that in support of the decision referred to, loses its force, since the 
legislature, by the amendment of section 1258, supra, has impera- 
tively required railroad companies to erect and maintain fences 
along their lines, and on both sides of their roadbeds, except at the 
points mentioned in section 1259, as amended, supra, unless the pro- 
viso in the last-named section, that the first named shall not "apply 
to a company which has compensated the owner for making and 
keeping in repair the necessary fencing," restricts its provisions 
to the benefit and protection merely of the adjoining landowners. 

The plain object and purpose of section 1259 is to specify what 
points, and what points alone, along the right of way of a rail- 
road company, are to be excepted from the operation of section 
1258 ; and, while section 1259 provides that section 1258 shall not 
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apply to a company which has compensated the owner of adjoining 
lands "for making and keeping in repair the necessary fencing," 
it does not release the company from its duty to fence its right of 
way as required by the provisions of section 1258, but merely gives 
to the company the right of defense against such adjoining land- 
owner in an action by him to recover damages for stock killed or 
injured upon the right of way of such railroad company. In such 
an action section 1259 provides that the defendant company may 
make the defense that it has compensated the plaintiff for making 
and keeping in repair the necessary fencing which the railroad com- 
pany was required to erect and keep in repair under the provisions 
of section 1258. Such was the case of Tonawanda R. Co. v. Hunger 
(N. Y.) 49 Am. Dec. 272. But such a defense cannot be availed 
of in an action to recover damages for stock killed or injured, 
brought by a plaintiff not owning the land adjoining the defend- 
ant's right of way at the point where the stock passed onto the track 
of the defendant, and it has neglected the duty of fencing its road- 
bed at that point. 

Immediately following the decision in Newsom's Adm'r v. N.&W. 
R. Co., supra, which held, as we have observed, that section 1258 of 
the Code of 1887, as it originally stood, was for the protection of the 
adjoining landowners alone, the amendment of that section men- 
tioned above was enacted by the legislature, the effect of which, as 
we construe it, is to extend the requirements of the statute to all 
lands, inclosed and uninclosed, which adjoin a railroad's right of 
way. The constitutionality of the statute has never been questioned 
in this court, but very similar statutes have been reviewed in the 
courts of other states, as well as in the United States Supreme 
Court, and in each instance the statute has been upheld on the 
ground that it was an exercise of the police power of the state. 

In Mo. Pac. R. Co. v. Humes, 115 TJ. S. 512, 6 Sup. Ct. 110, 
29 L. Ed. 463, the statute of Missouri requiring railroad companies 
to erect fences, cattle guards, etc., and, providing that until they 
did so, they should pay to stock owners double the value of stock 
killed, came under review ; and it was held not to be in conflict with 
the Constitution of the United States, on the ground that it was 
enacted in the exercise of the police power of the state. See, also, 
Rozzelle v. Hannibal, etc., R. Co., 79 Mo. 349 ; III. Cent. R. Co. v. 
Trowbridge, 31 111. App. 190. 
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In Indiana, etc., R. Co. v. Guard, 24 Ind. 222, 87 Am. Dec. 327— 
a case very similar in its facts to the case at bar — it was held that 
an act requiring railroads to fence is in the nature of a police regu- 
lation designed to promote the security of persons and property 
passing over the road, and hence, though the owner of the animal 
be not an adjoining proprietor, and be guilty of negligence in per- 
mitting it to stray upon the land adjoining the road, he may recover, 
if the company has failed to comply with the requirements of the 
statute. In the opinion it is said: "The law requiring railroad 
companies to fence their tracks is a police regulation for the benefit 
of the public, and therefore the fact that a railroad runs alongside 
of a public highway would seem to require peculiar care on the part 
of the company in complying with the law." See, also, New Albany, 
etc., R. Go. v. Tilton, 12 Ind. 3, 74 Am. Dec. 195, and note and 
authorities cited at page 200. 

"Where a railway's right of way runs parallel to a highway, the 
erection of a fence is required, unless its erection would destroy the 
use of the highway as such. And the company is required to erect 
a fence in such cases, although the entire width of the right of way 
cannot be inclosed, and a part of it has to be thrown into the high- 
way." Hannibal, etc., R. Co. v. Rutledge (Mo.) 19 Am. & Eng. 
K. Cases, 669. See, also, 3 Elliott on Railroads, p. 1833. 

"The fact that a public highway runs along the side of the rail- 
road track does not, of itself, show a valid reason why a fence should 
not be maintained between the road and the track, but rather a 
stronger reason why the track should be fenced." 2 Thompson's 
Com. on Neg. p. 2055. 

The case of Maynard v. N. & W. R. Co. (W. Va.), 21 S. E. 733, 
cited by counsel for defendant in error, holding that the West Vir- 
ginia statute, identical with section 1258 of our Code of 1887, 
before its amendment, supra, applies to inclosed lands only, like the 
decision in Newsom's Adm'r v. N. & W. R. Co., supra, has no appli- 
cation to a case involving the construction of the statute as amended. 
We are also unable to see the force of the argument for defendant in 
error that, because the stock in this case strayed from the highway to 
the railroad track, it was trespassing upon the company's property, 
and plaintiff in error could not invoke the provisions of the statute 
requiring the company to fence its track. It was clearly the object 
of the legislature, by the amendment to section 1258, supra, as we 



888 9 VIRGINIA LAW REGISTER. [Feb., 

construe it, to afford protection to passengers and property passing 
over a railroad, and to this end to require fences wherever stock or 
cattle were likely to stray onto the track of a railroad; the section 
immediately following specifying the points at which it was not 
deemed necessary to the object in view to fence the track. Such an 
enactment, being an exercise of the police power of the state for the 
benefit of the public, is not in conflict with any constitutional inhi- 
bition. 

We are of opinion that the declaration in this case sets out a 
good cause of action, and that the demurrer thereto should have 
been overruled. Therefore the judgment of the circuit court will 
be reversed and annulled, the demurrer overruled, and the cause 
remanded, to be further proceeded with in accordance with the views 
expressed in this opinion. Reversed. 

Editorial Note. — Supreme Court of Appeals — Jurisdiction — Amount in 
controversy. The following summary of recent decisions may be found use- 
ful: 

The court has jurisdiction of an appeal by executors from a decree 
requiring them to pay out legacies aggregating over $500, although each 
legacy complained of is less than that amount. Ginter v. Shelton, ante, p. 
812, 45 S. E. 892. 

In a suit to settle the estate of a decedent, the aggregate amount of the 
debts decreed against his representative is the amount which the repre- 
sentative has in controversy, and he has the right of appeal as to all cred- 
itors though the claims of some are less than $500. Williams v. Clark, 93 
Va. 691. To same effect, Hicks v. Roanoke Brick Co., 94 Va. 741. 

But where a number of judgment creditors sought to subject their 
debtor's land to the satisfaction of their judgments, none of which amounted 
to $500, it was held that the court was without jurisdiction. Vmbarger v. 
Watts, 25 Gratt. 167. To the same effect, Oilman v. Ryan, 95 Va. 494; Cook 
v. Dougherty, 99 Va. 593. 

Interest which would necessarily accrue upon the claim is to be added to 
the principal in determining whether the amount involved is sufficient to 
give the court jurisdiction. Herring v. Chesapeake & W. Ry. Co., ante, p. 
534, 45 S. E. 322. But section 88 of the Constitution of 1902 provides that 
"the court shall not have jurisdiction in civil cases where the matter in con- 
troversy, exclusive of costs and of interest accrued since the judgment in the 
court below, is less in value or amount than $300." 

Costs are no part of the amount in controversy. Jf. & W Ry. Co. v. Clark, 
92 Va. 118. But where there is a decree for costs only, and these exceed 
$500, the court has jurisdiction. Shipman v. Fletcher, 95 Va. 585. 

Where the jurisdiction of the court has been invoked in good faith to 
determine the constitutionality of a law, a writ of error will not be dis- 
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missed as improvidently awarded merely because, after it was awarded but 
before hearing, the law has been held constitutional in another case. And, 
having jurisdiction on one ground, it has it for all purposes, although 
the amount involved is less than $500. IV. U Tel. Co. v. Powell, 94 Va. 
268. But when the constitutionality of an Act of Assembly has been 
determined by the court, the question ceases to be debatable and does not 
furnish ground for the jurisdiction in cases thereafter arising. W. U. Tel. 
Co. v. Reynolds, 100 Va. 459. 

In Baehelder v. Richardson, 1 Va. Dec. 474, 6 Va. Law Journal, 216, 
decided in 1882, appellants held notes amounting to $520.16, and appellee 
held notes amounting to $428, all secured by same deed. Upon a sale of 
the trust property, the proceeds amounted to $556. In a suit for distribu- 
tion, the court below divided the fund pro rata, giving appellants $280.72 
and appellees $228. Held, that inasmuch as appellee made no objection to 
appellants sharing in the fund, the amount in court was only $228, and the 
court had no jurisdiction. It was further held that while, following Cage v. 
Crockett, 27 Gratt. 735; Campbell v. Smith, 32 Gratt. 228, and Harman v. 
1/ynehburg, 33 Gratt. 237, where the plaintiff in his bill or declaration 
claims money or property of greater amount or value than $500, but by the 
ruling of the court below obtains a decree or judgment for less, he may 
nevertheless have his appeal or writ of error, yet, where on an examina- 
tion of the record as in this case, the appellate court sees that the real 
amount in controversy is less than the jurisdictional minimum, it will dis- 
miss the case. 

In Cabell & McGuire v. Southern Mutual Insurance Company, 1 Va. Dec. 
610, 10 Va. Law Journal, 729, decided in 1886, the appellee had conveyed to 
the appellants all its assets in trust for its creditors. The trustees brought 
suit against the company and its mutual policy holders, asking that assess- 
ments be made upon the "deposit notes" of the policy holders to pay the 
creditors. The several claims against the numerous defendants were less 
than $500, but the aggregate exceeded that sum. Held, such aggregate is 
the matter in controversy and the court has jurisdiction. Held, further, 
the trustees represent the insured creditors, whose debts exceed the juris- 
dictional sum, and upon this ground also the court has jurisdiction. 

The amount involved in an appeal from a decree subjecting land to the 
payment of a debt is the amount of the debt, irrespective of the value of the 
land. Showalter v. Rupe, 2 Va. Dec. 553, 27 S. E. 840 (1897) ; Cash v. 
Humphreys, Receiver, 98 Va. 477; Cook v. Dougherty, supra. 

Where the amount in controversy is the difference between the amount 
claimed by appellants and the amount recovered, and this is less than $500, 
the court is without jurisdiction. Marchant v. Healy, 94 Va. 614; Ware v. 
Hankers Loan &c. Co., 95 Va. 680. 

The fact that a claim for homestead is asserted in a controversy involving 
a claim for less than $500 does not alter the rule. Cook v. Dougherty, 
supra. Nor does the fact that the appeal is from a decree dissolving an in- 
junction, where the amount involved is less than $500. Shoemaker v. Bow- 
man, Receiver, 98 Va. 688. 
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Where a judgment of $500 or more is assigned to two parties, to be 
divided between them, the matter in controversy in a suit to enforce the 
judgment is the amount of the judgment, though the interest of one of the 
parties may be less than $500, and the court has jurisdiction, of an appeal 
from a decree affecting the judgment. Cheatham v. Aistrop, 97 Va. 457. 

But where several parties unite in an appeal, and it appears that there is 
no joint interest or community of interest among them, and the interest of 
no one of them amounts to as much as $500, the appeal will be dismissed. 
White v. Valley dec. Co., 96 Va. 270; Southern Fertilizing Co. v. Nelson, 1 
Va. Dec. 465, 6 Va. Law Journal, 162 (1882). 

Where the matter in controversy is the whole amount of a judgment 
against a partnership and this is in excess of $500, the court has jurisdic- 
tion. Haddock v. Skinker, 93 Va. 479. 

Where the whole amount of a set-off allowed to a defendant exceeds $500. 
an appeal lies in behalf of complainant, although the amount decreed 
against him is less than that sum. Bunting v. Cochran, 99 Va. 558. But 
where the set-off is a mere spurious pretense, " a mere colorable claim," 
"obviously without foundation either in law or conscience," the court will 
not take jurisdiction, where the plaintiff's claim is for less than $500. Man- 
chester Paper Mills Co. v. Heth, 1 Va. Dec. 776, 18 S. E. 189. 

The court has jurisdiction in cases of mandamus, though the amount 
involved is less than $500. Price, Auditor v. Smith, 93 Va. 14. So, also, in 
questions of freehold or franchise, or the title or boundaries of land, or 
some matter not merely pecuniary. Cook v. Dougherty, supra. 

The right to subject land to the lien of taxes is not a controversy concern- 
ing the title to the land, and if a decree for such taxes amounts to less 
than $500, no appeal lies. Florance v. Morien, 98 Va. 26. So also, the 
"title or boundary of land" is not involved in a suit to subject land to the 
lien of a judgment, and where the decree is for a sum less than $500, no 
appeal lies, even though it be taken by one who is not the judgment debtor 
and the controversy is over the liability of the land to the lien of the judg- 
ment. Cash v. Humphreys, Receiver, 98 Va. 477. 

Facts necessary to confer jurisdiction should appear on the face of the 
record, and not from affidavit not made part of it by bill of exceptions or 
otherwise. Valey Turnpike Co. v. Moore, 100 Va. 702. 

It lias been frequently held that the constitutional provision conferring 
jurisdiction upon the court does not operate propria vigore, but that the 
court exercises its jurisdiction, within the constitutional limitation by 
virtue of statutory enactment made in pursuance of the provisions of that 
article. Cook v. Dougherty, supra, and cases cited. 

Duty of Railroad to Fence Track. The following authorities support the 
ruling in the principal case: 

Where an ordinance required such sufficient walls and fences to be main- 
tained along a railroad right of way as would secure persons and property 
from danger, "said structure to be of such height as the city council may 
direct," the obligation to build sufficient fences was absolute, even though 
no directions were given by the city council. Hayes v. Michigan Cent. Ry. 
Co., Ill U. S. 228. 
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Under the general police powers of the state, the legislature has power 
to require railroads to fence their tracks, and to make them liable for the 
value of all stock killed by their trains in consequence of a failure to so 
fence. Kansas Pacific By. Co v. Mower, 16 Kan. 573. 

Laws 1860, c. 268, which requires railroad companies to fence their 
roads, would be valid as an exercise of the general police power of the leg- 
islature, without the existence of Const, art. 11, sec. 1, by which the legisla- 
ture is authorized to alter or repeal all general laws or special acts creat- 
ing corporations under that section. Blair v. Milwaukee & P. du C. B. Co., 
20 Wis. 254. 



Bichmond, Fredericksburg & Potomac Eailroad Company v. 
Martin's Administrator.* 

Supreme Court of Appeals : At Eichmond. 

December 9, 1903. 

Absent, Cardwell and Buchanan, JJ. 

1. Death by Weongpul Act — Object of statute The primary object of our 

statute allowing an action to recover damages for death by wrongful 
act of another was to compensate the family of the deceased and was 
not in the interest of his general estate. 

2. Death bt Wbongful Act — Deathof infant — Action for benefitof father- 

Negligence of father — Imputed negligence. In an action for the benefit 
of a father to recover damages for the death of his infant child occa- 
sioned by the wrongful act of another there can be no recovery where 
it appears that the negligence of the father, or of the custodian of the 
infant to whom the father entrusted it, proximately contributed to the 
result. The doctrine of imputed negligence has no application to such 
a case. 

Error to a judgment ot the Circuit Court of Stafford county ren- 
dered in an action of trespass on the case wherein the defendant in 
error was the plaintiff, and the plaintiff in error was the defendant. 

Reversed. 
The opinion states the case. 

St. George Fitzhugh and Leake & Carter, for the plaintiff in 
error. 

William D. Carter and Alvin T. Embrey, for the defendant in 
error. 

* Reported by M. P. Burks, State Reporter. 



